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BEFORETHE ILLINOIS POLLUTION CONTROLBOARD CLERK’S OFFICE
JUN 16 2005

BOARD OF TRUSTEESOF SOUTHERN)
ILLINOIS UNIVERSITY GOVERNING ) S Pollution Control Board
SOUTHERNILLINOIS UNIVERSITY )
EDWARDSVILLE, )

)
Petitioner, )

)
v. ) PCBNo. 02-105

) (NPDESPermitAppeal)
ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

NOTICE OF FILING AND PROOF OF SERVICE

TO: DorothyGunn, Clerk, Illinois PollutionControlBoard, 100 WestRandolphStreet,
JamesR. ThompsonCenter,Suite 11-500,Chicago,IL 60601-3218;

CarolWeb,HearingOfficer, Illinois Pollution ControlBoard, 1021 NorthGrandAvenue
East,P.O.Box 19274,Springfield,IL 62794-9274

SanjayK. Sofat,Illinois EnvironmentalProtectionAgency,1021 NorthGrandAvenue
East,P.O.Box 19276,Springfield, IL 62794-9276

PLEASETAKE NOTICE thaton June14, 2005,I filed with theOffice oftheClerk of
thePollution ControlBoardanoriginal andnine copiesofPetitionerSIUE’.s Replyto IEPA’ s
ResponseMemorandumby U.S. Mail.

Theundersignedherebycertifiesthat atrueand correctcopyofthisNoticeof Filing,
togetherwith acopy ofthedocumentdescribedabove,weretodayserveduponthehearing
officer andcounselof recordofall partiesto this causeby enclosingsamein envelopes
addressedto suchattorneysattheirbusinessaddressesasdisclosedby thepleadingsofrecord
herein,with postagefully prepaid,andby depositingsamein theU.S. Mail in Springfield,
Illinois on the

14
th dayofJune,2005.

• ~7c,~PORe
/ JoelA. Benoit

• MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 NorthOld Capitol Plaza,Suite325
Springfield, IL 62701-1323
Telephone: (217) 528-2517
Facsimile: (217) 528-2553

THIS FILING SUBMITTEDONRECYCLEDPAPER
C:\Mapa\SIUE\Noticeof Filing 06 1405.wpdlcrk6/14/054:38 pm
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PETITIONERSIUE’S REPLY TO IEPA’S RESPONSEMEMORANDUM

NOW COMESPetitioner,BoardofTrusteesof SouthernIllinois UniversityGoverning

SouthernIllinois University,by andthroughits attorneys,Mohan,Alewelt,Prillaman& Adami,

andrespectfullysubmitsthis Reply to IEPA’s ResponseMemorandum.

I. NOT EVERYGENERALUSEWATER OF THE STATE MUSTMEETALL
GENERAL USE STANDARDS OF SUBPART B OF PART 302

• A significantportionofIEPA’s Responseis devotedto theIEPA arguing,without

citation to legalauthority,thatall generalusewatersmustmeetthegeneralusestandardsof

SubpartB ofPart302. After arguingthat suchan iron cladrule exists,theIEPA’s Response

admitsto anexceptionto therule: “The Agencyagreesthelanguageof Section302.205clearly

limits theapplicabilityofthis Sectionto lakesandreservoirs.” (IEPAResponse,p. 8).

Anotherexceptionto theIEPA’s iron cladrule is Section302.211(j),whichappliesonly

to artificial coolinglakes. Section302.211(j)is alsofoundin SubpartB of Part302. TheIEPA

recognizedthis exceptionwhenit informedSIUE that Section302.211(j) is inapplicableto

TowerLake. (Record,p. 47).



Thus,thepartiesarein agreementthatnotall generalusewatersmustmeetall ofthe

generalusestandardsof SubpartB of Part302. The issuesbeforetheBoardare: (a) whether

Section302.211(e),whichrefersto “watertemperatureatrepresentativelocationsin themain

river”, appliesto TowerLake?and(b) if Section302.211(e)is foundto apply to TowerLake,

whetherSIUE mustmonitorfor complianceat thedischargepoint?

II. SECTION 302.211(e)IS INAPPLICABLE TO LAKES

Nothingin theIEPA’s ResponsesupportsaBoardfinding that Section302.211(e)applies

to TowerLake. Without identifying thereference,theIEPA’s Responsestates:“Thereis no

discussionin theBoard’sadoptingopinionfor Section302.211thatsugjeststhat theBoard

intendedto limit theapplicabilityof thissectionto riversonly.” (IEPA Response,p. 8). The

Board’sfocuson rivers is evidentthroughouttheseveralopinionsreferencedin SIUE’s Motion

for SummaryJudgmentrelevantto theadoptionof Section302.211.

TheIEPA’ s Responsestates,without explanation,thatgiving Section302.211(e)its plain

meaningwouldbe “absurd”. (IEPA Response,p. 8). With all duerespectto theIEPA,what is

“absurd” is theIEPA’s attemptto applyarule applicableto rivers to TowerLake. Tellingly, the

IEPA neverexplainshow SIIJE is to find the“main river temperature”,definedby Section

302.204as“...temperaturesofthoseportionsofariver essentiallysimilar to andfollowing the

samethermalregimeasthetemperaturesofthemain flow oftheriver”, in TowerLake.

TheIEPA’s Responsestatesthat adeterminationthat Section302.211(e)doesnot apply

to TowerLakeis not supportedby theBoard’sopinion concerningtheadoptionof the

regulationsgoverningartificial cooling lakes. (IEPA Response,p. 8). Theopinioncited,

however,statesthat “...thecoverageofthis regulationis narrow;it appliesonly to thethermal

effluentsfrom steam-electricgeneratingplants.” In theMatterofWaterQuality andEffluent
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Standards.Amendments.CoOlingLakes,PCBNo. R75-2, 1995 Ill. ENV LEXIS 475 at *49

(Sept.29, 1975). TheBoardwasfocusingon aspecificproblem:thehugeamountsofhotwater

dischargedby steam-electricgeneratingplantsintoartificial cooling lakes. Thus,while the

opiniondoesnotprovidedirect supportto SIUE’sposition,neitherdoesit undermineSIUE’s

position.

TheIEPA’s Responseclaimsthat “[u]nder SILIE’s incongruousreadingof Section

302.211(e),Illinois will nothavea waterquality standardfor thermaldischargeinto lakes.”

(IEPAResponse,p. 8). This is false. Sections302.211(a),(b), (c), (d), (f), (g), (h), and(i) apply

to SIUE’s dischargeinto TowerLake. Further,evenif, astheIEPA asserts,theIEPAhasbeen

consistentlyapplyingSection302.211(e)to lakes,this is a“fact” not in therecordandshouldnot

beconsideredby theBoard. Evenif this “fact” werein therecord,it is irrelevant. Simply

becausetheIEPA hasbeenmis-applyingaregulationdoesnotmeantheIEPA shouldbeallowed

to continueto do so. ~ Peoplev. Agpro, 214Ill.2d 222 (2005)(Althoughprosecutorshad

obtainedmandatoryinjunctionsfor yearspursuantto 415ILCS 5/42(e),Section42(e)did not

supportthe grantingofsuchreliefuntil it wasrecentlyamended).

TheIEPA’s Responsearguesthat“[i]f Section302.211standardsareapplicableto

artificial cooling lakes,how couldSIUE arguethattheBoarddid not intendthesestandardsto

applyto TowerLake,a waterof theState.” (IEPAResponse,p. 10). Section302.211(j),

however,statesthat “{a]ll effluentsto anartificial cooling lakemustcomplywith theapplicable

provisionsofthethermalwaterquality standardsset forth in this Sectionand35 Ill. Adm. Code

303, exceptwhenall ofthefollowing requirementsaremet “ 35 Ill. Admin. Code

302.211(j)(emphasisadded).Thus,by regulatingthetemperatureof theeffluent, therule

applicableto artificial coolinglakesis morestringentthanSection302.211(e)unlessthelisted
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exceptionsaremetandthedischargerobtainsits own thermalstandards.Thismakessensegiven

thehugeamountsofheatedwatergeneratedby electricplants.

Accordingly,basedon theundisputedfactsandtheapplicablelaw, SIIJEpraysthatthe

Boardfind that SIUE’s dischargeto TowerLakeis not subjectto Section302.211(e).

III. TEMPERATURE MONITORING FOR COMPLIANCE WITH SECTION
302.211(e)IS TO OCCUR AT REPRESENTATIVE LOCATIONS IN THE MAIN
RIVER

Both Section302.211(e)andSection302.104(“Main river temperaturesaretemperatures

ofthoseportionsofariver essentiallysimilar to andfollowing the samethermalregimeasthe

temperaturesof themain flow oftheriver.”), alongwith thecaselawcitedin SIUE’s Motion for

SummaryJudgment,conclusivelyestablishthatmonitoringfor compliancewith Section

302.211(e)is to occurat representativelocationsin themainriver. In its Response,theIEPA

neveraddressestheplain languageusedby theBoardto identify themonitoringpoint. Further,

theIEPA arguesthat theregulatoryhistory leadingup to thecodificationofSection302.211(e),

andwhichhistory confirmsthatmonitoringis not to occuratthedischargepoint, is irrelevant.

(IEPAResponse,p. 13). By ignoringtheplain languagechosenby theBoardandtheBoard’s

opinionsleadingup to thecodificationof Section302.211(e),theJEPAhas,in reality, conceded

thepoint.

Undeterred,theIEPA arguesthatthereareonly two possiblemonitoringpoints: (a) the

dischargepoint; or (b)theedgeofa mixing zone. (IEPA Response,pp., 11-12). TheIEPA

arguesthat no mixing zonewasgrantedto SIUE, so SIUE mustmonitor at thedischargepoint.

Whetheror notthis is thegeneralrule, andwhetherornot Section302.211(e) itself includesa

mixing zone(~SIUF’s Replyto IEPA’s Motion for SummaryJudgment,p. 2), IEPA’s general

rule is inapplicableto Section302.211(e)whichcontainsan explicit directiveregardingwhere
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watermonitoringmustoccur. TheIEPA’ sinsistenceofmonitoring for compliancewith Section

302.211(e)atthedischargeis inconsistentwith Section302.211(e)’spurposebecauseit provides

no informationconcerningmainriver temperatures—theconcernofSection302.211(e).(~

SIUE’sMotion for SunmiaryJudgment,p. 15).

TheIEPA’s Responserepeatedlyrecognizesthat theJEPAmustapplyBoardregulations

aswritten. (IEPAResponse,pp. 12-14). Thatis all SIUE is askinghere. SIUE’s burdenis to

showthat monitoringfor compliancewith Section302.211(e)atthedischargepoint is

inconsistentwith Section302.211(e).Basedon theundisputedfactsandapplicablelaw, SIUE

hascarriedits burden. Accordingly, if theBoarddeterminesthatSection302.211(e)is

applicableto dischargesinto TowerLake,summaryjudgmentshouldbegrantedin SIUE’s favor

asto wheremonitoringfor compliancewith Section302.211(e)is to occur.

IV. “FACTS” NOT INCLUDED IN THE RECORDSHOULD BE STRICKEN FROM
IEPA’S RESPONSE

TheIEPA’s motion andmemorandumcontainedseveralstatementsof“fact” thatarenot

includedin therecord. TheIEPA’s Responsesuffersfrom thesamedefect,andSIUE requests

thatthefollowing “facts” foundin theResponsesimilarly bestrickenfrom theResponse:

pg. 2 “Clearly, SIUE knowsthewaysto reducethetotal heatinput to TowerLake,and

therefore,hasthecapabilityto meetthetemperaturelimiits asspecifiedin the

permit.”

pg. 9 “The Agencyhasbeenconsistentlyapplying Section302.211(e)to both lakesand

streams.TheAgencyhasbeenapplyingthis thermalstandardin thepermits

issuedto coolinglakesacrossthestate.In somecases,wherethedischargerwas

unableto meetthesestandards,theyrequestedregulatoryrelieffrom theBoard.”
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pg. 10 “TheBoardhadmanyopportunitiesto definetheapplicabilityof Section

302.211(e)to lakes. If theBoardhadintendedSection302.211(e)not to applyto

lakes,theBoardwouldhavestatedso in thesecases.”

p.10 “....it also receivesa dischargefrom SIUE’s sewagetreatmentplant.”

p.12 “The Agency’sdecisionto notassignamixing zoneis basedon thedetermination

that SlOE failedto meettherequirementsof themixing zoneregulationsat 35 Ill.

Adm. Code302.102.”

Accordingly, SIUE requeststhattheBoardnot considertheseunsupportedstatementsof

“fact” andthattheBoardstrikethemfrom theIEPA’s Response.

V. CONCLUSION

Wherefore,Petitioner,Boardof Trusteesof SouthernIllinois UniversityGoverning

SouthernIllinois University,praysthat theBoardstrike all statementsof“fact” offeredby the

IEPAwhich arenot supportedby therecord. Additionally, PetitionerpraysthattheBoardgrant

Petitioner’sMotion for SummaryJudgmentandstrikeall requirementsthatPetitionercomply

with Section302.211(e)from theNPDESpermit or, alternatively,andonly if theBoard

determinesthat Section302.211(e) is applicableto Petitioner’sdischarge,strikethatportionof

theNPDESpermitrequiringSlOE to monitor for compliancewith Section302.211(e)at apoint
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representativeofthedischargebut priorto entry intoTowerLakeanddirecttheIEPA to modify

thepermit so thatPetitioneris requiredto monitorfor Section302.211(e)compliancein Tower

Lake.

BOARD OF TRUSTEESOF SOUTHERN
ILLINOIS UNIVERSITY GOVERNING
SOUTHERNILLINOIS UNIVERSITY,
EDWARDSVILLE, Petitioner,

BY: MOHAN, ALEWELT, PRILLAMAN & ADAMI
Its attorneys,

BY: £2 i8a~
JoelA. Benoit

MOHAN, ALEWELT, PRILLAMAN & ADAMI
1 N. Old capitolPlaza,Suite325
Springfield,IL 62701
Telephone:(217) 528-2517
Facsimile:(217)528-2553
C:\Mapa\SIUE\NoticeofFiling 061405.wpd/crk6/14/054:41 pm
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